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TN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Patent Application of: 
Johnnie R. Roberts et al. 

Application No.: 09/916611 Confirmation No.: 8709 

Filed: January 25, 2006 Art Unit: 1616 

For: MANUFACTURE AND USE OF A Examiner: A N. Pryor 

HERBICIDE FORMULATION 

07 

m 

CD 

37 CFR 1.132 DECLARATION 

1 . I am one of the inventors of the above referenced application. I am employed by ^ 

Helena Chemical Company as a Manager of the Product Development Laboratory in !> 

Memphis, Tennessee. A copy of my most recent Curriculum Vitae is attached as ^ 

Appendix A In view of the above qualifications, I consider myself an expert in the field q 

13 

of agricultural compositions. -< 

2. I have reviewed the office action which was mailed on November 30, 2004. The 
examiner has rejected the claims based on composition of AF-300. 1 have also reviewed 
and am familiar with AF-300 along with the above identified application. 

3 . The composition of AF-300 is found on their Material Safety Data Sheet 
("MSDS"), MSDS sheet, dated January 2002 (see Appendix 1). 

This MSDS sheet shows the following composition: 

2,4-Dichlorophenoxy acetic acid at 300 grams per liter 
Synthetic ethoxylated alcohol at 50% 
Solvent 400 at 235 grams per liter. 
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4. According to the MSDS sheet for AF-300, Solvent 400 is kerosene. According to 
the online chemical reference at http://chem.sis.nlm.nih.gov/chemidplus the CAS number 
used on the AF-300 MSDS sheet (68439-46-3) is also known as Neodol 91-6. (See 
Appendix 2). 

5. The formula was reproduced from the AF-300 MSDS sheet. This formula (A) 
contained 300 grams per liter of 2,4-D acid, 235 grams of kerosene (or Solvent 400), and 
50% by volume of Neodol 91-6. For the purposes of this experiment, the formula will be 
tested with only the surfactant and the 2,4-D add After addition of the Neodol 91-6 to a 
beaker, the solution was clear. After the addition of 2,4-D acid, the formulation became 
cloudy with chunks of 2,4-D technical dispersed. After 2 hours of stirring at ambient, 
there was still a substantial amount of undissolved 2,4-D acid in the sample. The sample 
sat undisturbed over a weekend (for approximately 66 hours). There was no evidence 
even after this time that the 2,4-D was any more dissolved than after 2 hours of agitation, 

6. The formula from our Example 1 of the patent application was reproduced. It 
contained 85% of a CI 1 alcohol with 3 moles of ethylene oxide, and 15% 2,4-D acid. 
After the addition of the 2 3 4-D acid to the ethoxylated alcohol, the formulation became 
cloudy with chunks of 2,4-D technical dispersed. After 30 minutes of stirring at ambient 
temperature, the formulation was clear and the 2,4-D acid was folly solubolized. 

7. Photos of the formulations are available upon request. 

8. I hereby declare further that all statements made herein of my own knowledge are 
true and that all statements made on information and belief are believed to be true; and 
further that these statements were made with the knowledge that willful false statements 
and the like so made ate punishable by fine or imprisonment, or both, under Section 1001 
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of Thle 1 8 of the United States Code and that such willful false statements may 
jeopardize the validity of the application or any patent issued thereon. 



Date 
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Curriculum Vitae 
Johnnie Roberts 
July 22, 2005 

Services 

Education: Bachelor of Arts Degree with a Major m Chemistry - University of 

Tennessee - Martin 

Job experience: 30 years experience in the formulation and development of 
Pesticide and Spray Adjuvant Products 

Professional certification: Certified Crop Consultant: (CCA) 2000 - 20005 

Publications: Co-Author of 1 0 Scientific papers dealing with the formulation 

and/or application of pesticides and spray adjuvants 

Inventor of Record for the following patents: , 

JAT. THle 
NO. 

6.831.038 A gricultural formulation 

6.541.424 Man yfacture ? nd i^se of a hwhidrle formulation 

KR37.313 HPTnn peneous. essentially nonaou *™" ad juvant compositions with buffering 
capability 

?77. Manufacture anH use of herbic ide, chlorinated phmoxy formulation 
^ortftOfiT A^anolamide s preader-sticker surfactant. combination 
5.877J12 A gricultural formulation 

<_7_4 } <m. Wnmo penec-us. esse ntiall y nonaqueous adjuvant composition* with buffering 
capability 

5.725.630 % y granular fertiliser blend bt"} a method of fertilizing plants 
s^gn sfi7 Homogeneous, essentially nonaque ous adjuv ant compositions with bufferi n g 
capability 

.5, 393.791 WamnpunBous. essentially nonaqu eous_adiuvant compositions yjith^ufferinE 
capability 

^101 0 w a te.r soluble, high l y urtive dimei We formulations in an alcohol/ester . 
solvent system 

1 V7R HoiYiftpmeoiM. es ^tiallv nftnaou ftmis , adjuvarrtj fflnpnsitions with buffering 
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Nufarm 



llnfamfeNo. NU003 iMucDatst January 2002 

Product Name: AJP300 Herbicide 



Pagei 1 of 5 
ISSUED by NUFARm] 



Classified as lw&Htous according to crilcrin of NQHSC 



Company Nraw 


tffVFARM AUSTRALIA LIKITSD. 


tA&ti AO 004 377 780} 


Aitdres 


103*105 Mpe Stood tevercon Worth 




Victoria 3026 


Australia 




Stnerpaicy T«l. 


SUIT 1000 033 






Tel/To , 


Teli (03) 9283-10Q0 taxi 


(03 > 9302-1001 


Other Information 









IDENTIFICATION 



Protect C»dc 
Product jN«jiic 
Proper Shlpphip 
Name 

UJf Number 
AG Class 
Packing Group 
Bmbno C«dt 
Ftlaoiu Schedule 



0037 

APS 00 Herbicide 
199a 

3 

III 

es 



(i,4-dichloro^heneotyacetic acid/Jcereflina) 



For che intogroccd control o£ GroumJtwl buuH, Ma ther-cf -millions, wwgoora 
burr, Bathurat burr and vabeif hyacinth and other w*eds aa lis cad in cho 
Directions for tisfc Tablet 



frhysicnJ Datn_ 



Appcvrwre Light atraw coloured limid liquid uich typicol hydrocarbon odour. 

Melting Potot «o°e 

Dollltis Foivl >160°C (for solvent) 

V#ppur prtiSdrt Active ingredient considered non-volatllo 

SpcclflcOravfty 1.03 • 1.05 (1.044) 

Filth Point 40«C 

Fbmm. Lhntl LBL N© information available 



Other Properties 



Valilll t Component -23* 

Antnlgnillon 1'cmp. No lnf imua tiop available 

Vapour Dwtfiy No ioiaruacion available 

Form Liquid 

OThtr lnlermatlon Emuleiii^= in *ater. 



Ingredients 



Injrtdlttitt Name 

2,4-Dichbrtplieooiy ncrticflcid 
Synlhdtc dhaxylmed alcohol 

Solvent 400 



CAS PnmoHlfttt 
9H-7S-7 300(10, 
6843!Mo-J 50% 



HEALTH HAZARD INFORMATION 



Health Effects 



Awte- Swallowed A significant hazard cxicto if the concanurato Lb occidtntly swallowed. 

jtfjgorptlon of relatively large amounts of 2,4-D can produce headachaa, 
nausea, lethargy, motor waaXncos aad incoordination 
thn concentrate la concidorod harmful if svallovad, whan clanoififid 
aacartUng to the Vorknafe Criteria. 
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NU001 issue Date: Janawy 2002 


ISSUED by NUFARM | 


Product Name : 


ATOM Herbicide 

Classified as hprttdou? Hoarding to criteria of NOHSC 





Anil* -Eye 
Acute . Sktn 

Acnlfl - Inhaled 
Caroalc 

Other (urbnnalkn 



Tne concentrate in irritating to tha eyed, kd permanent effects on chc eyes 
ie expected from a single exposure 

The concentrato i= irritating to the skin- Prolonged or repeated exposes 
nay canse defecting of the ekin which could lead to Becartdary de«»*itie. 
Some Sorption of 2,4-D acid la possible if contact wirH the concentrate 
is prolonged. 

Inhalation of solvent may load to headache or nausea it ojcposuic ia 
prolonged. Avoid breaching spray «tt%;t*. 

Chronic Over Exposure ; Repeated absorption of relatively large doaes of 
2,4-D presents a risk co the liver and kidneya. 

It poisoning occurs, contact a poccor or Pol Bona Information Centre 13 11 36 



First Aid 



Swallowed It swallowed do ROT induce vo«itingf ceek nodical advice inrodiately and 

show thin container or label or contact tho Pole one inXorwtion Centre on 
13 11 2E. Make every effort to prevent vomit from entering tho luegn by 
careful placement of ens patient. 

The above fir at aid instructions axe mandated by die CommoowoBltb Department 
oc BaaUh and Aged care via the national Omgfl and Poisona schedule, thee* 
instruct ionn are suitable ror ingestion of Bpray solution and omnU amounts 
of concentrate; hwever, if bobstantiaIi AMOUNTS or chc coccentrtt* have been 
oval lowed (more than about 56ml) aUd If medical asniatance ie more than 
30 rainunea away, the induction of vomiting should be COfcTSTXGRSD, preferably 
based on MEDICAL WJvrcB if a physician can be contacted by phone. All pare 
cm at be taken to prevent vomit from being inhaled. Do noz give anything by 
mouth to a Bemi-conoioun ox unconscious person. 

Ey C Iraneiliately irrigate with copious quantity of water for ac least 15 minutes. 

Byelida to he held open. 

Shin Ifach affected areas throughly with soap and warer. 

Remove oontaninafced clothing and launder before rc-uoe. 

IskaUd Remove vie tin to freeh air uncil recovered. 



Advice to Doctor 



Advice to Doctir Treat symptcmatieally . 

Aspiration of voraitufl may lead to pulmonary pnewragnito.it, 
serious, especially in young children. 



which may be 



Other Health Hazard Information 



PRECAUTIONS FOR USE 



Exposure Unilti 
Baft. Controls 



no exposure limits have been eet for this product, however, an tapoaure 
limit has been est for 2,4-D acid (solid) at 10 ttg/ra3 

Handle the concentrate in a well ventilated space. Hatural ventilation i9 
adequate, although, a local eidwusc should be providod it materiAl ie handled 
in confined npacea. _ 



Feraoual Protection 



Protective Equip. 



Flamrniibitity 



Avoid contact with eyes and akin. DO MOT inhale opray tniec . When preparing 
spray wear PVC or rubber apron, elbow- length pvc gloves and face shield- 
yfatfTL vning the prepared spray wear faea shield. If produce on ekin, 
immediately wash area with soap and water. Alter use and before easing, 
drinking and stroking, wash hands, anna and face thoroughly with eo&p end 
vater. After each day's uee, naoh gloves, face shield and cant animated 
clothing- 
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Attorney Docket No, ; 


00306-00142 






Nufarm 


Page: 3 of 5 


iTnfoMftNo. NVQ03 ItawPfltti J™"*?** 2 


" " ISSlffiD byNUPARMl 


Product Name: Af3Q0 Herbicide 




Classified as hazardous according to criteria of NOHSC 




Fir* Hazards Plamranble 40"C (Abel L.C.) for solvent pzettAt* 


SAFE HANDLING INFORMATION 


Storage and Transport 



Storikp^d Transport Transport nctaiinn 

Proper Shipping Kamo« 

Flammable liquid, n.o.e. <2,4HJichlercghei»xyacefcio acid) 
uu no. 1993 cibbgi a 

Packaging Grfcup; HI Harehetoi: 2V 

Avoid all sources of ignition including ecacic electricity buildup during 
transfer ot>q cat i ©ne- 
at ore in original container, cighcly sealed, in a safe placB away front 
eeede, fungicidal and ineecticiflal oprayB or Cerilizers- 

Proper Shipping PLWMABl^ LIQWZDg, N-Q-S. - (2,4-dishlorqphenQxyacetic acid AcrnniTw ) 

N«mt 

EPG Namfaer 1A1 



Spills and Disposal 



Spllli & Disposal Contain epill and absorb with a and or proprietary absorbent (veraiculice) . 
Prevenc from entering drains, waterways or severs. 
Collect in sealed open top containers for disposal. 

Triple zrinflfc containers, add rinsae* zo the spray esnfc, then offer container 
fox- recycling/ reconditioning,, Or puflcbui^ top, sides and toot con and diapoae 
of in landfill in accordance with local regulations, fin-site dispoflal of 
concentrate la not acceptable. 



Fire/Exptosto Hazard 



Jl«/£rpl*t Hazard Extinguishing Madia: Water fog, dry chenical, foam. 002- 

Special <?ire Figheing Procedures: Broachable air ajpararun may have tD be 
warn if material ia involved in cireo eapecially in copfixwd spacce- 
Keep upwind. 

Unucual fire and Bapoalcn Haaardr May a nit toxic fumee pE hydrogqn 
chloride, phosgene and carbon monoxide if oacerial i* involved in firea or 
subjected to extreme heac. 
HnpnJtrasRcattlQn store avay from oxidioing agents, nay react violently vizn acrong oxidising 
agents . 

Polymerisation is not possible. 
HflHbcn Cod? 3Y 



OTHER INFORMATION 
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Nirfarm 



Page; 4 Of S 





NU0O3 fcaueBaiei January 2002 


ISSUED by NUPARMl 


Product Name: 


A^360 Herbicide 

ClB5Eificdaal]«zJUTJcn]Si according tocrib^ia of NOHSC 





Eavurftu. Protection 



2,4-D 12,^-dicMo^plianQxyacefcic acid) 



LD50 (oral, rat) i 

L&50 (dermal, rabbit* i 

W50 (inhalation. 
J?gc to*iq to heea 

l££d (rainbow trout) : 

ItCSO (daptaniaj i 

LfCQO (nallerd <2uoX) i 



039mg/Kg 

»1.73rog/L {4hr) <raaxiraun attainable fcoaeeatratien) 



-ioqmg/L 
>5, OOOrrtg/Kg diec 

m trials uding 2,4-D na a drug, studios on volunteers bavo sbovn that do?c* 
of between S and 1 Sing /Kg body weight do hoc cause any acute toxic ef feces , 
E'oxrmUatcd a, a-D -product* ean be absorbed by ingaaelon, inhalabion (spray 
*i\vtl and fhroygh the rida. Srudies of ucera (cprayere) haa stiotm that 
absorption through oho, p&n ip tb* n»ggp cojunon royce- Mb* 11 USEd wieh good 
agricultural spraying practice und good. paxpono;}i j^inne, ababrpcloM of 
2,4-Tj ia vary low. 

2,4-d do** cot accuaoiAfce in baa hoayr a single dose oi 3,4»D ia rapidly 
«90cjcccod (in a few days) , tea inly in tine urine. 

Tfte Australian Acceptable baily Intake (XDI J of 3,4-D for a Human is 
0,Olng/Xg/day, eet fox the public far daily, lifetime exposure. This ia 
based on she hoei» of l.Qmg/kg/day, the level determined to a how no effects 
during loi)9 Camj QxpOBUTO for rho mo^t sensitive indicators, and the no fit 
sensitive species* (Raft coram. Dept. af Health and Aged Care, diet'; 
*TOA k AXtgUflC 3031) , 

2,4-D products do not appear to pose any- threat bo birds - 

3,4-D products do DOC appear to pose any fchreac CO fi-=h other than in very 
bign ocrrccncrahiDna. 

pO HOT 9FT<ay in high winds, bo not costatAinate dan?, waterways or acreage 
with this Pjtodwct or vdod containers, DO NpT \ise fcthis eoataiuar fQH ahy 
o&heii Jawposfc* After use. triple rinse containera, add rinsste to Che, spray 
t^rlk, cash otter Container for recycling/rcGijniUtioniag. Or ^nictulee' top, 
ttidee end »6tt6ra add dispose of id landtill In accordance with local 
regvXationD. Od-dibe disposal of eoncantrabe ie noc acceptable. 
Bqulpnxnc chat b« bv*n need for chid product should, nob be. used for tfie 
application ci othor ipacQrialLv to sensitive plant a , tmlesB it baa bean well 
washed out with hoc, Soapy fater or i» aomonia flQluniart. followed by 4e*t*fAl 
alear vater rinses * 

Do not use on or in si ttiac lento were damag* co auactipcihl^ oxop plant o such 
as cotton, tobacco, eomatces, t lower*, vinca fruit treco or other 
susceptible crop planes ray result from direct application or spray drift. 



HCC-1 1 Declaration 7-21-05.DOC 

8 

PAGE 53/56 • RCVD AT 2/1/2006 3:29:58 PM [Eastern Standard Time] * SVR:USPT0-EFXRF-6I26 * DNIS:2738300 * CSID:302 661 2331 < DURATION (mm-ss):09-32 



FEB. 1.2006 3:39PM 



NO. 9889 P. 54/56 
Attorney Docket No.: 00306-00142 



Nufarm 



ii 5 of 5 



llnfosafeNo. 


NU003 luuatlai*; January 2D02 


ISSUED It NUFARM j 


Product Name : 


AF300 Herbicide 

Classified a? hazard«ii| necoidinK lo criteria ofNQHSC 





Pkg. & Labeling WAWCNG 

XEFP OQT OF REACH OF CHXLUUH 

READ SAFETY 01 RECTI OJIS BE SORB QPENIKO 

Poe co be uoed for aiiy purpose or in any bvuaner contrary to che label unless 
author i ted under appropriate legialalilon. 

The product: ha a been acoocsed according to che Workssfe exit aria for 

clawi tying a&x&rdnua Hubotanccg and to Classified aa hazardous: 

RioX Phraseai 

RIO Flanmahie 

R33 Harmful if DvallgjwQd 

R36/57/3 9 irritating co eyes, respiratory gyaccm and skin 

RffS Harmful , nay CAU09 lung damage if awallgwod 
Safety Phrases; 

82 Kaap out of reach of children 

DO HOC brtiathe vapour 
SS4 AVOid C 611 tat t with cfcti; 

326 In case of contact with ay ae, rinse iKnediately vich plenty of water 

and Esek mndioal advice 
£36/37 Hear gvitablo protective clothing and glov«3 

S€2 if cwal loved, do noc induce vomiting; 3c«k n»di«a advice lnmfidiabftly 
and ohnv this container or label. Refex to Firac Aid section. 



CONTACT POINT 



CoDUCt 



Korraal Hours; Hr Volker Maler 
After Eoutb; Shift Supervisor 
...End or MSD6. . . 



Phone; (03 > 9202 1000 
Phono: X90D 093 49G 



HCC-1 1 Declaration 7-21-05.DOC 

9 



PAGE 54/56 * RCVD AT 2/112006 3:29:58 PM [Eastern Standard Time] ■ SVR:USPTO-EFXRF-6i26 < DNIS:2738300 * CS!D:302 661 2331 ' DURATION (mm-ss):09-32 



FEB. 1.2006 3:39PM NO. 9889 P. 55/56 

Attorney Docket No.: 00306-00142 

APPENDIX 2 



HCC-] 1 Declaration 7-21-05.DOC 

10 



PAGE 55/56 ' RCVD AT 2/112006 3:29:58 PM [Eastern Standard Time] ' SVR:USPTO-EFXRF-6/26 * DNIS:2738300 * CSID:302 661 2331 ' DURATION (mm-ss):09-32 



FEB. 1.2006 3:39PM 



NO. 9889 P. 56/56 
Attorney Docket No. : 00306-00 1 42 



National Library of Medicine 

Speciaifeed fr iformaffon Services 

frTox. & Env. Health 



About « contact * Steracb 



I 



fChemlDplus Advanced 




J>IQXN£I fr Ratum to Results Paaa 



C9-11 Pareth-3 
RN: 68439-46-3 



Name of Substance 

Pareth-3 
HC9-11 Pareth-6 
0C9-11 Pareth-8 
(IlPareth-91^3 
ElPareth-91-6 
SPareth-91-a 

Synonyms 

g(C9-C11) Alkyl alcohol, ethoxylate 
tD(C9-Cl1)Alkyl alcohol ethoxylate 
GDNeodo!91-6 

BPolyethylene glycol, nonyl, decyl, undecyl ether 

Systematic Name 

ElAJcohols, C9^11, ethoxylated 
0Alkyl(C9-11) alcohol, ethoxylated 

Superlist Name 

SAIcohols, C9-11, ethoxylated 



U..S. National Library of Medline. 8600 Rockville Prke, Bethesda. MD 20304, 
National Institutes of Department of Health & Human Services 

Copyright a nd Prtvacv Policy . Freedom of Information Act . Accessibility 
Customer Service; tehip@teh.nlm. nth. gov . 
Last modified on September 9, 2004. 
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